This page was exported from - The Rutgers L aw Record
Export date: Mon Apr 27 0:22:45 2026 / +0000 GMT

In The Shadow Of The Supremacy Clause: How A ?Log?:icaI-Contradi ction? Test
Can Resolve The Debate Over Legidative History In FIFRA Preemption

43 Rutgers L. Rec. 184 (2016) | WestL aw | LexisNexis | PDF

In this Essay, | argue that the existing approach to preemption (especially in the environmental context) is flawed because it invites
the kind of statutory interpretation that relies heavily on the use of legidative history. Of course, legisative history is not always an
improper tool of interpretation. But when it is used, for example, to glean congressional intent to preempt state law, the costs to
sound interpretation and institutional credibility are too high. To counter that risk, | propose that the Court replace its current
preemption analysis for Professor Caleb Nelson's more versatile Aogical contradiction? test (which in any event is more textually
faithful to the Supremacy Clause). Relevant to my thesis, Professor Nelson's approach would stymie the use of legislative history in
preemption cases, and would motivate courts to engage in afair, textual examination of the federal and state laws that are at odds
with each other.
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