
This page was exported from - The Rutgers Law Record 
Export date: Sat Apr 27 1:27:27 2024 / +0000  GMT

What Happened When DOGS Tasted Lemon: Australian Reflections on the
Contemporary Relevance of Chief Justice Burger's Opinion in Lemon v. Kurtzman
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Professor Josh Blackman, of the South Texas College of Law, recently wrote that Chief Justice Warren Burger ?may be the least

influential member of the Burger Court. In modern-day discussions about constitutional law, he barely registers. Justice Blackmun

wrote Roe. Justice Powell wrote the Bakke concurrence. Justice Rehnquist led the federalism revolution. Justice Stevens led the

Court's liberal wing for decades.?[1]

What about Lemon v. Kurtzman!?[2] Controversy swirls around the Court's treatment of the establishment clause and its three-prong

test for determining the constitutionality of government assistance for religion in that case;[3] yet the fact of dissention alone must

surely cement Lemon's place as among the most significant of the Court's pronouncements. But more than that, the ?Lemon test? has

endured for fifty years as a core component of First Amendment jurisprudence.[4] Together, the controversy and the ongoing

importance of the test give Lemon, and so Chief Justice Burger, a lasting place in the American pantheon of constitutional

jurisprudence.

Many others have written about Lemon and its attendant controversy as part of its fiftieth anniversary in 2021.[5]This article will not

add to that literature. Instead, while the days of Chief Justice Burger's Lemon legacy in American law may be numbered,[6] here I

show how it nonetheless retains some relevance not only to contemporary US establishment clause jurisprudence?most recently in

Espinoza v. Montana Department of Revenue[7] and in the pending Supreme Court decision in Carson v. Makin[8]?but also, and

much more importantly, beyond American borders in what might seem a most unexpected way. It forms an important component of

the interpretation given by the High Court of Australia (the Australian equivalent to the Supreme Court of the United States) to the

establishment clause found in the Australian Constitution. For that reason, Chief Justice Burger, and Lemon, has an odd yet enduring

Australian legacy found in the High Court's decision in Attorney-General (Vic); Ex Rel Black v Commonwealth.[9]

I pause here to make three preliminary points. First, to explain the title of this article. While I say more about it in Part IV,

Attorney-General (Vic); Ex Rel Black v Commonwealth involved a challenge brought by an advocacy group known as the

Australian Council for the Defence of Government Schools, or, as it more commonly known by its acronym, ?DOGS'.[10] That

acronym has been used ever since as the name of the case. Today, one need only mention the DOGS Case and it will be immediately

understood by any Australian lawyer to be a reference to Attorney-General (Vic); Ex Rel Black v Commonwealth; indeed, the case

is so-called even in formal judicial and academic documents.[11] Hence, the title, and the question I address in this article: What

happened when DOGS tasted Lemon? I am of course referring to Australian DOGS! Second, in 2021, Lemon and DOGS both

marked important anniversaries: the former its fiftieth, the latter its fortieth; yet, notwithstanding the passage of time, in an area of

law that moves quickly, both remain important statements of the law concerning establishment in their respective jurisdictions.

Third, Chief Justice Burger's three-prong test in Lemon inextricably links the American and the Australian constitutions, not simply

comparatively, but in a substantive way, giving that jurist an enduring legacy, not only within the United States, but also beyond its

borders, and for the constitution of another nation.

Those preliminary points made, I want to do four things in this article. First, to provide the briefest of refreshers to Lemon and its

significance in American Constitutional jurisprudence. Second, to compare the religion clauses found in the two constitutions. Third,

to examine the High Court's decision in DOGS. Fourth, to offer concluding reflections on the Australian legacy of Lemon, and,

perhaps surprisingly, the American legacy of DOGS. 
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