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#DISCLOSED? NAVIGATING THE REGULATORY DIVIDE IN SOCIAL
MEDIA MARKETING

53 Rutgers L. Rec. 159 (2025) | WestLaw | LexisNexis | PDE

Checking your phone has likely become a seamless part of your daily routine, often within the first ten minutes of waking up.[1]
While you catch up on your various social media applications, you are exposing yourself to numerous advertisements, possibly
without even knowing.[2] Perhaps the advertisement is shared from an account you trust based off the mere fact you feel connected
to the person posting it.[3] That feeling of trust and connection combined may lead you to become a consumer of the product or item
that is being promoted, without taking much convincing.[4]

Consumers of media have been subject to multiple forms of influencing long before the term ?influencer’ ?became an entry in
modern lexicons.?[5] Throughout history, influential figures have utilized traditional media forms such as newspapers, radio, and
television to sway public opinion.[6]

Today, brands increasingly capitalize on the prominence and influence of social mediainfluencers to drive consumer purchases and
boost awareness of their brand.[7] Posting on social media may once have been seen merely as arecreational activity for all, but it
has now transitioned into a professional career choice for some.[8] The continuous rise of social media combined with the younger
generational views toward the workforce shifts social mediainfluencing into what can be viewed to be the new American Dream.[9]

The Federa Trade Commission (?FTC?) considers ?a social mediainfluencer as an individual with alarge social mediafollowing?
whom brands contact to promote products or services.[10] With the rapidly evolving and growing industry, several international
bodies have begun practices for regulation.[11] Despite having regulatory agencies around the world, such as the FTC and the
Australian Competition and Consumer Commission (?ACCC?), influencers ?continuously fail to disclose advertisements according
to their country's laws and guidelines.?7[12] Asaresult, influencers, and brands they work with, may engage in misleading or unfair
practices that hinder consumers from making well-informed choices.[13]

This Note explores the United States and Australia's contrasting regulatory approaches to social mediainfluencer marketing. Part 11
discusses the development and evolution of consumer protection laws in both the United States and Australia, highlighting how
these distinct legal histories have shaped their current regulatory frameworks. Part 111 examines the current enforcement strategies,
contrasting the FTC's reactive, case-by-case approach with the ACCC's proactive monitoring system, and analyzes their
effectiveness in the international digital marketplace. Part IV explores the challenges to regulatory convergence, including
congtitutional frameworks, market scale disparities, and technological innovations that complicate oversight efforts. Finally, Part V
considers future trajectories in influencer regulation as emerging technologies, platform evolution, and changing consumer behaviors
continue to transform the digital marketplace.
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